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ALBERT C. HAA and CAROL C. MROWK

Plaintifs-Appellants
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- Commssion on Chicago Landmarks; JOHN W. BAI
Commssioner; LORI T. HEALEY, Commssioner
Deparment of Planng and _Development and Commssion
on Chicago Landmarks; LISA T. WILIS, Commssioner;
PHYLIS ELLIN, Commssioner; CITY OF CHICAGO
DEP ARTMNT OF PLANG AN DEVELOP:rNT;
and BRI GOEKEN, Deputy Commssioner, Landmarks
Division,

Defendants- Appellees.

ORDER

Appeal ITom the

Circuit Court of
Cook County

No. 06 CH 19422

Honorable
Sophia H. Hall

Judge Presiding.

Plaintiffs Albert C. Hana (Hana) and Carol C. Mrowka (Mrowka) (collectively,

plaintifs), filed a 20-count complait agaist the City of Chicago, the Commssion, and sevetal

city offcials (collectively, the City), alegig that the Chicago Landmarks Ordinance (the

Ordinance) imd,onits faGe, and-:s.it applied to plaiffs respective properies. The Ci..

--. ,-,,. '--

moved to dismiss Counts I, II, II, and V-xx pursuant to section 2-615 of the Code of Civil

Procedure (735 ILCS 5/2-615 (West 2006), allegig that plaintiffs failed to state a cause of
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action. The trial court granted the City' s section 2-615 motion to dismiss pursuant to Counts V-

xx and Counts I, II, and il. Plaintiffs now appeaL

L BACKGROUN

A. Complait

In their fist amended complait, plaitifs alleged that Hana owned property in the

Arligton Demig neighborhood in Lincoln Park. On October 5, 2006, the Commssion on

Chicago Landmarks ( Commssion), recommended that area as a Landmark District. 1 Mrowka

owned propery in the.East Vilage neighborhood. Pusuant to the Commssion

recommendations, the Chicago City Council designated the East Vilage as a Landmark District

on Januar 11 , 2006.

We wil only discuss the counts pertnent to this appeal. In Count I, plaintifs alleged that

the Ordinance was facially vague in violation of Aricle IV, section 2 of the lliinois Constitution.

Count II challenged the delegation of authority to the Landmark Commssion. Count il alleged

that.section 2- 120-705 of the Ordinance violates Aricle IV, section 1 of the ilinois Constitution

on its face for allowig the Commssion to exercise legislative power. In Counts V- , plaitiffs

claimed that the Ordinance is facialy, and as-applied to their properties, unconstitutional.

B. Ordinance

The Chicago Landmark Ordinance is comprised of section 2-120-580 to 920 (Chicago

il. , Mun. Code 120-580 to 920 (2007)). It establishes a Commssion to engage in varous

activities to protect a.nd encourage the continued utilization of areas, districts

,: 

buiding and

- -

The Arlington-Deming District was subsequently designated a Landmark District.
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structures in Chicago, eligible for designation by the Ordinance as a Chicago Landmark.

Section 600 states that Commssion members shal be selected ITom professionals in the

disciplies of history, architecture, historic architectre plang, archaeology, real estate, historic

preservation, or related fields, or shal be persons who have demonstrated special interest

knowledge:r or experience in architecture, history, neighborhood preservation, or related

disciplines.

Section 610 provides for the powers and duties the Commssion shall or may have.

Section 61 0(6) states that the Commssion may exercise the power to advise and assist owners 

potential or designated landmarks on techncal and fiancial aspects of preservation, renovation

rehabilitation, and to establish stadards and gudelies therefore.

Section 620 provides for the seven criteria the Commssion should use in considerig a

designation. Those seven criteria are characteried as a (1) critical par of the city' s heritage, (2)

signcant historic event, (3) signcant person, (4) importt architecture, (5) important

architect, (6) distinctive theme as a district, and (7) unique visual feature.

Section 630 provides that the Commssion, in makig the prelimar recommendation,

must use at least two of the seven criteria, and consider whether there is a signficant historic

- community, architectural, or aesthetic interest or value. It also provides for notice of prelimiar

recommendation to the owner of the propert and to the alderman of the ward.

Section 640 provides for the Commssion to obtai a report for the Commssioner of

Planng aqdIlevelopmentevaluating the relationsp of the proposed.designationto. th,e,

... ---,.,- - ..-- - " - "":.;; 

Comprehensive Plan of the City. The section also provides that the Commssion may proceed
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without such report.

Section 640 provides for a process for the owner to consent to the designation. It states

that notice to the owner shal provide the reasons for and the effects of the designation. If the

owner does not consent, a public. hearng is to be held, pursuant to the notice procedures

delineated in section 670. If a hearg is held, the hearg must comply with the procedures in

section 680.

Section 690 governs the Commssion s recommendation to the City Council. The

Commssion must make fidings related to at least two of the seven criteria in section 620, and

must provide a copy to the owner and others.

Section 700 provides for the City Council' s consideration of the Commssion

. recommendation. The City Council may hold public heargs and by ordinance, make the

designation pursuant to the section 620 criteria.

Section 705 sets the timeline for the City Counci to consider the Commssion

recommendation. If the City Council does not take fial action withi 365 days from the date of

recommendation, the landmark designation will be granted. It furter provides that the

. "

Historical Ladmark Preservation Commttee" of the City Council sha hold timely hearngs and

report its recommendation to the City Council.

Section 730 provides the process for amendment, recission, and reconsideration of the

designation.

Section 740 provides that, for propert- subjectto- apreliminary recommendation for

landmark status or which has been designation a Chicago Landmark, no permt for alteration,



No. 1-07-3548

construction, reconstruction, erection, demolition, relocation, or other work shal be issued to any

applicant by any deparment without the wrtten approval of the Commssion. Sections 750 to

825 govern the approval process.

C. Trial Court Ruling

Plaitifs alleged in Count I that the Ordinance was facialy vague in that it did not provide

suffcient specificity such that a citizen might know how to conform their conduct thereto. The

trial court found that the language of the Ordinance was suffcient to guide the Commssion in

makg recommendations as to landmark status and was therefore not unconstitutionaly vague.

The City s motion to dismiss was granted.

Plaintifs alleged in Count II that the Ordinance violates Aricle I, section 2 as an

unconstitutional delegation of authority to the Landmark Commssion. The City argued that the

Ordinance is not a delegation of authority because the City Council, the legislative body, has the

final approval of the Commssion s recommendation; and if the Commssion has been delegated

. authority, the guidelines are suffcient. The trial court, in granting the City s motion to dismiss,-

found that the Commssion s recommendations of potential landmarks to the City Council are

advisory, not declaratory; and that the Ordinance provided intellgible standards for the

Commssion to apply and was thus not vague.

. '

Plaitiffs alleged in Count III that section 2-120-705 on its face violates Aricle IV

- section I of the ilinois Constitution for alowig the Commssion to exercise legislative power.

-The trial court held that the procedures-for granting the Commssion s recomendtion-in-section'

" -

120- 705 do not result in an improper delegation of legislative authority to the Commssion.
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Plaintiffs aleged in Counts V-XX of their Complait that the application of the Ordiance

, to their respective properties violated the equal protection clause and the substantive due process

clause of the illinois Constitution. The plaintifs urged the court to use a "rational relationship

test taiored to zoning" rather than the "garden varety rational basis test in ruling on the City'

section 2-615 motion to dismiss. The trial court found that the law in llois utilizes the rational

basis test and therefore granted defendant' s section 2-615 motion to dismiss for faiure to state a

cause of action.

Plaitiffs now appeal the dismissal of such Counts I, II II and V-XX of their Complaint

and asks this cour to fid that they have properly stated a cause of action as to each count, and to

reverse and remand the case to the trial court.

II. ANALYSIS

On appeal, plaintifs alege that the trial court erred in dismissing cert counts of their

complaint because (1) the trial court incorrectly reviewed their claims that the Landmark District

designations violated their equal protection and substantive due process rights under the rational

: basis standard, (2) plaitiffs properly stated a cause of action alegig that certain Landmark

Ordinance provisions are unconstitutionaly vague, and (3) plaintifs properly stated a cause of

action alegig that certai provisions of the Landmark Ordinance constitute an unconstitutional

delegation of legislative authoritY to an 
admstrative ody.

A. Stadard of Review

A motiantodismiss brought under secton 2-615 of the Code of Civil Procedure (135

ILCS 5/2-615 (West 2006)) tests the legal suffciency of a 
complait. Napleton v. Hisda1e 229
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. Il. 2d 296, 305 (2008). On review, the inquir is "whether the alegations of the complait, when

const ed in a the light most favorable to the plaiti and takg al well-pleaded facts and al

reasonable inferences that may be drawn ITom those facts as tre) are suffcient to establish a

cause of action upon which relief may be granted. Napleton 229 lli. 2d at 305. Ilois is a fact-

pleading jursdiction, and therefore plaitiffs must allege facts, not mere conclusions, to establish

their claim as a viable cause of action. Napleton. 229 lli. 2d at 305. A clai should .not be

dismissed pursuant to section 2-615 uness "no set of facts can be proved which would entitle the

plaitiff to recover. Napleton 229 Ill. 2d at 305. We review the trial court' s dismissal of

plaintifs' action de novo. Napleton. 229 il. 2d at 305.

B. Count I

In Count I of the Complaint, plaintifs sought a declaration that the Landmark Ordinance

was unconstitutionally vague and ambiguous, in its entirety or in certain pars, in violation of their

due process rights under Aricle 1 , secton 2 of the ilinois Constitution. Their chalenge was a

facial chalenge.

Plaitiffs are correct that " I a In ordinance or statute violates due process guarantees when

its terms are so incomplete vague, indefite and uncertaI that men and women of ordinar

intelligence must necessary guess at their meag and differ as to their application. City of

Wheaton v. Sandberg, 215 TIt App. 3d 220, 227 (1991). "The law is clear that a legislative act

which is so vague, indefinite and uncertain that the courts are unable, by accepted rules of

construction, to determe-with any reasonable. degree ofceraity-whatwas intend-e;will'

declared void. Wheaton, 215 Il. App. 3d at 227.
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Plaitiffs point to numerous provisions withi the Ordinance that they clai are vague and

arbitrar. They argue that the seven criteria used to 
gude landmark designation are vague and

uncertain due to the Ordinance s use of phrases like "mayor may not

" "

or other

" "

value

. "

important

" "

critical

" "

historic " and "signcant." Plaitiffs allege that the seven criteria are so

rife with vague, ambiguous, and overly broad language that they could conceivably describe any

property in any city.

The City;) however, responds that such provisions are not vague or arbitrar when viewed

in the context of the Ordinance as a whole. Specifcally, the City points to the fact that the words

important

" "

critical " and "signficant" have their ordinar and popularly understood meangs

and when viewed in the context of the ordinance as a whole, these terms provide suffcient

guidance to the Commssion. The City furter argues that the Commssion is made up of

professionals in the discipline of history, architectre, historic architecte, planng, archeology,

real estate, historic preservation, or * * * persons who have demonstrated special interest

knowledge, or experience in architecture, history, neighborhood preservation, or related

disciplines " (see Municipal Code of Chicago, Il. Section 2-120-600) who are equipped to apply

the commonly understood terms that plaitifs complai of The City concedes that this provision

may not "gUarantee" any parcular level of expertise of the individual members, the members

could nonetheless have valuable experience and knowledge that could benefit the Commssion.

The City fPher maitais that although some of the terms used in the seven criteria set

- . -- .

for-in the Ordince are open to interpretation, the proceures that govern the Commssion

recommendations to the City Council offer suffcient guidance. The City cit s to several cases in
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other jursdictions which rejected chalenges to historic preseration ordinaces with language

simar to that at issue here. See Mayes v. City of Dallas, 747 F. 2d 323 (1984); Burke v. City of

Charleston. 893 F. Supp. 589 (1995); Park Home v. City ofWtlamsport.. 680 A. 2d 835 (1996);

Bellevue ShopDing Center Associates v. Chase, 574 A. 2d 760 (1990); Figarsky v. Historic

District Commssion. 368 A 2d 163 (1976); Krse v. Town of Castle Rock, 192 P. 3d 591

(2008).

We note, however, that most of the cases cited by the City involved factors to be

considered when accepting or rejecting a building permt, rather than designating an area or

structure for landmark status. Even if such cases dealt directly with landmark ordinances

however, we would nonetheless fid that just because certai language was found not to be vague

in other jurisdictions does not compel us to so fid in this case. Rather, we believe that plaitifs

alegations are suffcient to state a cause of action. In this case, the pertinent pars of the

Ordinance, which outlie the seven criteria to be considered in recommending a district for

landmak status, states that any two of the followig must be satisfied:

Its value as an example of the architectral, cultural, economic, historic

social, or other aspects of the hentage of the City of Chicago, State of

Ilnois or the Unied States.

. Its location as a site of a signficant historic event which mayor

may not have taken place withi or involved the use of any existing

improvements. :o-O"":c; . 0- 0.:..

. - :. .....-..- ' ''-

.w"i-

;:....

Its identifcation with a person or persons who signCatly
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contributed to the architectural, cultural economic, historic, social

or other aspect of the development of the City of Chicago, State of

Ilinois or the United States.

Its exemplification of an architectral tye or style distigushed by

inovation, rarty, uniqueness, or overall quality of design detail

materials, or crafsmanhip.

Its identification as the work of an architect, designer, engieer or

builder whose individual work is signicant in the history or

development of the City of Chicago, State of Illiois, or the United

States.

Its representation of an architectral, cultural economic, historic

social, or other theme expressed through distinctive areas, districts

places, buildings, structures, works of ar, or other objects that may

or may not be contiguous.

, 7. Its unque- location or distinctive physical appeaance or presence

representing an established and famar visual feature of a

neighborhood, community or the City of Chicago. Chicago, Il.

Mun. Code ~ 2-120-620 (2007).

We believe that the terms "value

" "

important

" "

signcant " and ' 'unique '' are vague

ambiguous, and ov rly broad. Weare unpersuaded by the City' s argument that the Commssion

members can be well-guided by these terms. Ths. is especial true in light of the fact that the

10 
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qualifcations of a Commssion member are equaly vague. We are uncertain as to what the

Ordinance means when it provides that Commssion members shal be selected from professionals

in disciplines of history, architecture, historic architecture plang, etc. ; or persons who have

demonstrated a "special interest, knowledge, or experience" in architectre, history, neighborhood

preservation, or related disciplines. The City has offered no criteria by which a person of common

intellgence may determe from the face of the Ordinance whether a building or district wi 

deemed to have value or importance, or whether a person wil be deemed to have a "special

interest" in neighborhood preservation. See Watemont Estates Development Inc v. City of Palos 

Hills 232 ll. App. 3d 367, 377 (1992) (the court found that the words "inappropriate" and

incompatible" were vague and ambiguous because defendants faied to provide criteria by which

a person of normal intellgence could determe ITom the face of the ordinance whether a

proposed project would be deemed inappropriate or incompatible with nearby propert).

We reiterate that our inquiry is merely whether the alegations in plaitiffs ' complait

. when construed in the light most favorable to plaitifs, and takg all well-pleaded facts and

reasonable inferences as true, are suffcient to establish a cause of action upon which relief may be

granted. See NaDleton. 229 m. 2d at 305. We fid that the alegations in plaitifs ' complaint

regarding the vagueness of the Ordinance are suffcient to establish a cause of action, and should

not have been dismissed on the pleadings by the trial court. Accordingjy, we reverse the tral

court' s decision to dismiss Count I pursuant to secton 2-615.

- - . "

. C. €ount:II.

In Count II of their Complait, plaintiffs chalenged the delegation of authority.
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Specicay, Count II aleged that the Landmark Ordinance constitutes an impermssible grant of

discretionar authority by a legislative body:! the City Counci to an admstrative body, the

Lan mark Commssion, without suffcient guidelies. We agree with the trial court that this

count is related to Count I insofar as both counts chalenge the specifcity of the language of the

Landmak Ordinance. See East Saint Louis Federation of Teachers v. Eas Saint Louis School

District 178 Ill. 2d 399 424-25 (1997) ("the question of vagueness and the question 

, delegation of legislative authority are interted eople v. GurelL 98 ll. 2d 194, 210 (1983))

insofar as both address the standards given in the statute to guide the conduct the statute

regulates and the admistrative body that oversees that conduct. 7:

When a legislative body grnts an administrative agency discretionar authority to act, it

must provide intellgible standards to guide the agency in the exercise of that authority.

Waternont Estates, 232 TIl. App. 3d at 372. In contrast, when fial approval of an administrative

act rests with the legislative body, there is no delegation 
problem. Waternont Estates, 232 TIl.

App. 3d at 372. When an admistrative body acts in a merely advisory capacity, constitutional

standards need not be met. Waternont Estates, 232m. App. 3d at 372. "Whether an

admistative function is advisory or declaratory is judged by the nature of the act itself; the

. body s title or characterization of its function is not controllg. Waternont Estates, 232 Ill.

App. 3d at 372.

The -City argues that the Ordinance does not amount to a delegation of authority because

the City Council, the legislative body, has the fial approval of the Commssion

recommendations. The City further argues that even if the Commssion has been delegated
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authority, the guidelines outlined in the Ordinance are suffcient. We disagree.

1. Delegation of Authority

We fist address the issue of whether the City Council has granted the Commssion

discretionar authority to act. If fial approval of the Commssion s recommendation rests with

. the City Council, there is no delegation problem. Plaitifs argue that because the Commssion

recommendations can become fial within 365 days without the City Council' s approval, the

Commssion has a declaratory function, rather than an advisory one. The City, on the other hand

responds that the Commssion acts merely in an advisory capacity. We agree with plaintifs-

Two sections govern the City Council' s designation of landmark status. In section 2- 120-

. 700, the City Council may by ordinance designate a landmak. Additionally, section 2-120-700

provides:

If the City Council does not take final action upon any landmark

recommendation submitted by the Commssion on Chicago Landmarks to the City

Council withi 365 days of the date upon which the recommendation is fie with

the City Council, landmark designation based upon the recommendation of the

Commssion shal be granted. The Historical Landmark Preservation Commttee

of the City Council shall hold timely heargs and report ids recommendation to

the City Council.

The trial court found that the "City Council acted by enacting the section 2-120-705

pro edures for:grantmgttheCommssion ' s recommendation, which also includes hearngs by the

City Counci Landmark Preservation Commttee_" In support of such proposition, the trial cour
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cited Ouinn v. Donnewald, 107 il. 2d 179 (1985), which, the trial court stated, found that the

General Assembly acts upon the Compensation Review Board' s salar increase

recommendations by not voting on the recommendations." Ths is a mischaracteriation of the

case.

In Donnewald. the plaintifs contended that the Compensation Review Act was

unconstitutional because it impermssibly delegated to a Board the power to determe the salares

of the State offcials afected. Plaintifs argued that the llinois Constitution required the salares

of legislators, judges, and executive offcers to be provided or established "by law." Plaintifs

contended that the llois Constitution therefore required the legislature itself to set the salares

of such persons and prohibited the delegation of such responsibility to the Board. The

Donnewald court, however, found that the Act establishig the procedure for providing salares

was enacted through the law-makng process, by the vote of a majority of both houses of the

General Assembly and following presentment to the Governor for his action, and therefore

sati fied the constitution directive that salares be provided or 
established by law. Donnewald

107 Ill. 2d at 197. We fid this case to be inapposite to the cae at bar.

In the instant case, the Landmark Ordiance provides that the Commssion, an

administrative body, can recommend potential buildings, or in this case districts, to he City

- Council, a legislative body; but -if the City Council does not act, in either approval or disapproval

of the recommendation, the recommendation becomes law. Whe the City appears to make the

arguent that the Commssion s role-remains,advisory because the Counci, by its inaction, 

essentialy approvig the recommendation, and therefore makig the fial decision regardig
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landmark status in Chicago. We do not agree.

Rather, we agree with the plaitiffs that Watemont Estates is more instructive in the case

at bar. In Waterfont Estates. the court found that the Appearance Commssion

recommendation was declaratory. Waterfont Estates. 232ll. App- 3d at 376-77. The court

found that the legislative body, the City Council, did not have the fial say because the mayor

who is not a legislative body, also was involved in the fial approval of the Appearance

- Commssion s recommendation. Waterfont Estates 232 ill. App. 3d at 376-77. Additionaly,

the ourt found that, looking at the ordiance as a whole, neither the City Council nor the mayor

were actually required to review the commssion s recommendations, and therefore the

recommendation of the Appearance Commssion was in reality a 
fial decision. Watemont

Estates, 232ll. App. 3d at 377.

Simiarly here, under the Landmark Ordinance the Commssion can make a

recommendation to the City Council and the City Council is not required to review the

Commssion s recommendations before they become final. Although the Ordinance provides that

the "Historical Landmark Preservation Commttee of the City Council shall hold timely hearngs

and report its recommendations to the City Council" we fid no basis to conclude that this

. language madates the City Council to review the recommendations of the Commssion or those

of the Landmark Preservation Commttee. As such, we find that the Commssion performs a

declaratory function.

,:. :- "

We note, however, that even ifwe were to have found that the Commssion s function

was merely advisory, the seven criteria outlined in the Ordinance-to assist the Commssion in
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recommending buildings or districts for landmark status remains unconstitutionaly vague, as

discussed in the previous section.

2. Intellgible Standards

Finding that the Commssion has been delegated authority by the City Council, we must

now turn to whether the guidelies the Ordinance provides to the Commssion to determe

landmark status are intelligible. See Watertont Estates. 232 il. App. 3d at 372 (when a

legislative body grants an administrative agency discretionar authority to act, it must provide

intellgible standards to gude the agency in the exercise of that authority). When interpreting an

ordinance to determne whether there are intelligible standards to guide an admnistrative body,

(a)lthough 'we can never expect mathematica certaity from our language (Grayned v. City of

Rockford, 408 U. S. 104, 110, 92 S. Ct. 2294 2300, 33 L. Ed. 2d 222 228-9) an ordinance which

is so vague that persons of common intelligence must necessarly guess at its meang 

unconstitutiona. Watemont Estates 232 TII. App. 3d at 376-77.

As stated in the previous section, we fid that the seven crteria outlied in the Ordinance

are unconstitutionaly vague and therefore do not adequately provide intelligible standards by

which to guide the Commssion. Accordingly, we fid that the plaitis adequately stated a cause:

of action in Count II of their Complait when they alleged that the Ordinance permtted an

improper delegation of authoritY.

D. Count il

-In-, ount iloftheiF-:Gomplaint, plaitifs claied that section 2-120-705 of the Ordinance

is a facialy unconstitutional delegation of legislative authority in violation of Aricle IV, section 
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of the lllinois Constitution. Plaitiffs argued that the Commssion s, recommendation is alowed to

be granted without City Council action if the City Council does not take fial acton in 365 days.

F or the reasons stated above in regards to Count ll, we fid that plaintifs stated a cause of action

. sufcient to withstand the City' s section 2-615 motion to dismiss.

E. Counts V-

Plaintiffs ' final counts of the Complait claied that the designation of Arlington-Demig

District and the Eas Village District as landmarks districts, and the inclusion of their respectve

properties within those districts;l was violative of their substantive due process and equal

protection rights. We. decline to address this issue before the trial court makes a fiding on

whether the Ordinance is unconstitutionally vague. If it is found to be vague and thus invalid

then the designation of ADD and EVD as landmark districts is invald, and thus the issue of

whether such designation was violative of substantive due process and equal protection rights

would be moot.

m. CONCLUSION

Plaitifs properly stated a cause of action for vagueness, suffcient to overcome a secton

615 motion to dismiss, and thus we reverse the trial cour' s dismissal of plaintifs ' Complaint

and remand the case to the trial court for further proceedings.

F or the foregoing reasons, we reverse the judgment of the circuit court of Cook County

and remand.

Reversed and remanded.

- . ._- - . . ,.,.:--..,

FITZGERD SMITH, P. , with O'MA FROSSAR and TOO1v, JJ. , concurg.




